The protected activities here were what "determined the event"  -
Robinette's discharge - and this is what I meant  in  the conclusion in my
prior decision that the protected activities were the "effective cause"
of the disc1 arge.

I conclude that Respondent has not carried its burden under the
Pasula Stanford.     Sturgill did not testify that he would have  fired
Robinette fur his unprotected activities alone.     Indeed,  Sturgill did
not testify that he would have fired him for any .activities.     The decision
to discharge was made by Jack Tiltson,  Respondent'1 s Vice President,  who
did not testify at the hearing.     Tiltson was told of the protected and
unprotected activities,  and it would be speculative on this record to
decide whether or not he would have regarded the unprotected activities
as sufficient grounds for discharge.     There is no evidence of disci-
plinary action taken by Respondent involving like conduct  in the past.

It is not enough that Robinette's work performance was  less  than
exemplary.     It is not enough that he "deserved"  to be discharged,  not
enough that his unprotected activity was "a flagrant disregard of mine
safety."    Since I cannot accurately assess  the extent  to which his
unprotected activity motivated the discharge,   I must conclude  that
Respondent's burden has not been carried,

ORDER

I conclude on the basis of the whole record that Respondent has not
established by a preponderance of the evidence that Robinette would have
been discharged for unprotected activities alone.

Therefore my order of March 13,   1980 IS REAFFIRMED.

I
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James A.   Broderick

Chief Administrative Law Judge

Distribution:    By certified mall.
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